Bill Summary
SB 1062 – Administrative Workers’ Compensation Act by Bingman and Sykes
Section 1

States that Section 1 – 119 of this act shall be known as the “Administrative Workers’ Compensation Act.”

Section 2 

Definitions.  
Section 3 

Applicability.  Every employer and employee is covered except for those “otherwise specifically provided (for) in this act.”

Section 4 

Unconstitutionality.  States that, “If any part of this act is adjudged unconstitutional by the courts and the adjudication has the effect of invalidating any payment of compensation under this act, the period intervening between the time the injury was sustained and the time of the adjudication shall not be computed as part of the time prescribed by law for the commencement of any action against the employer in respect of the injury, but the amount of any compensation paid under this act on account of the injury shall be deducted from the amount of damages awarded in the action in respect to the injury.”

Section 5 

Exclusive Remedies.  States that the remedies in the act are exclusive except where an employer fails to secure payment of compensation or the injury was caused by an intentional tort committed by the employer.  

Section 6 
Penalties for Misrepresentation (Fraud).  Such misrepresentation shall be considered a felony.  Creates a Workers’ Compensation Fraud Investigation Unit within the Department of Insurance.  The director shall be appointed by the Attorney General.  Sets out how the AG shall investigate and prosecute work comp fraud.
Section 7 

Penalties for discrimination for filing a claim; retaining a lawyer regarding a claim; instituted any proceeding under the act; or, testified in a proceeding.  Where such discrimination is determined by the Commission, the Commission may award the employee back pay up to $20,000.
Section 8 

Waiver of compensation void.  Any agreement by an employee to waive his/her rights is void.

Section 9 
Agreement to pay premium void.  Any agreement by an employee to pay part of a premium for w.c. coverage is void.  Any employer who makes such a deduction shall be guilty of a felony.
Section 10 

The right to any claim, benefit or compensation is not assignable.  
Section 11 

Compensation is payable to certain alien dependents.

Section 12 

Compensation due an injured employee or his or her dependents shall have the same preference as is allowed by law to an employee for unpaid wages.

Section 13 

Mental injury coverage.  Limits compensation to 26 weeks of disability benefits.
Section 14 

Heart/Lung Injury or Illness.  The course and scope of employment must be the major cause of the physical harm.  For an injury or illness to be compensable, it must be shown that the exertion of the work necessary to precipitate the disability or death was extraordinary and unusual in comparison the employee’s usual work.  Stress, physical or mental, shall not be considered.
Section 15 

Sets out the funding of the W.C. Fraud Unit.

Section 16 

States that, “The Official Disability Guidelines-Treatment in Workers Compensation (ODG), published by the Work Loss Data Institute, is to be recognized as the primary standard of reference, at the time of treatment, in determining the frequency and extent of services presumed to be medically necessary and appropriate for compensable injuries under this Act, or in resolving such matters in the event a dispute arises.”  Requires physicians to prescribe drugs as “as clinically appropriate and as recommended” under ODG.
Section 17 

Recreates the Physician Advisory Council with the specific task of developing “Physician Advisory Council Guidelines and protocols for only medical treatment not addressed by the latest edition of the Official Disability Guidelines.”  Further states that “The Commission shall recognize the latest edition of the Official Disability Guidelines as the primary standard of reference, at the time of treatment, in determining the frequency and extent of services presumed to be medically necessary and appropriate for compensable injuries under this act, or in resolving such matters in the event a dispute arises.”
Section 18

No medical provider shall bill an employee for any part of a work-related injury or illness until it is determined to be non-compensable.
Section 19 

Commission make-up:  Three members, appointed by the Governor and confirmed by the Senate.  Sets qualifications, terms and pay.

Section 20 

Sets out the powers of the Commission including:

(A) To make necessary rules and regulations;

(B) To appoint and fix the compensation of temporary technical assistants and medical and legal advisers and to appoint and to fix the compensation of clerical assistants and other officers and employees; and

   
(C) To make such expenditures, including those for personal service, rent, books, periodicals, office equipment, and supplies, and for printing and binding as may be necessary.

Sets out when rules adopted take effect.

Allows the Commission to appoint ALJs, examiners, rate experts, investigators, medical examiners, clerks, etc…and to fix appropriate salaries.

Section 21 

Sets out the proceedings process for the Commission.  Clarifies that the Commission may hear appeals from ALJ decisions, but may also delegate its other responsibilities to an ALJ.
Section 22 

Sets out the Administrative powers of the Commission.  Specifically:
1. To make necessary rules and regulations;

2. To appoint and fix the compensation of temporary technical assistants; medical and legal advisers; clerical assistants; and other officers/employees;

3. Make appropriate expenditures;

4. Appoint as many persons as may be necessary to be ALJs, examiners, investigators, medical examiners, clerks, and other employees.  Set the salary for those hired.

It shall be duty of the ALJ, under the rules adopted by the Commission, to hear and determine claims for compensation and to conduct hearings and investigations and to make such judgments, decisions, and determinations as may be required.

Section 23 

Traveling expenses allowed for members of the Commission and its employees.

Section 24 
Requires the Commission to file a biennial report with the Legislature and the Governor.

Section 25 

Requires the Commission to collect and publish statistical data pertaining to the distribution of work comp premiums, losses, expenses and net income.

Section 26 

Allows the Governor to remove members of the Commission.  Sets up the procedures to do so.

Section 27
Sets out the duties and powers of the ALJs:

(1) to hear and determine claims for compensation and to conduct hearings and investigations and to make such judgments, decisions, and determinations as may be required by any rule or order of the commission.  
(2) to hear and determine challenges to an agreement to arbitrate under the Workers’ Compensation Arbitration Act. 

(3) To have and exercise all other powers and duties conferred or imposed by the commission.

Section 28 

Recreates the Multiple Injury Trust Fund.  Allows the Commission to purchase structured annuity contracts for funding financial obligations of the Multiple Injury Trust Fund.  Such annuities can only be purchased from companies licensed to do business in Oklahoma with A.M. Best rating of A+ and be rated AA+ by Standard and Poor’s, Moody’s, or an equivalent rating.  Such annuities shall include a separate contract for each claimant or beneficiary.  All payments are to be sent to the Commission “…so that it can maintain administrative control over the payments, and the commission shall distribute the payments in full to the claimants or beneficiaries…”.  
Section 29 

Funds Established:  The Workers’ Compensation Fund; the Multiple Injury Trust Fund; and, the Self-Insured Guaranty Trust Fund.  Addresses how money is to be invested and spent to and from these funds.

Section 30 

Requires w.c. insurance carriers to pay a $1,000 fee in addition to whatever their current fee is to the Insurance Commissioner.  Each self-insurer or third-party administrator shall pay $1,000 to the Commission.

Section 31
Requires every employer to secure compensation as provided under this act for compensable injuries.

Section 32
Liability of prime contractors and subcontractors.  Allows for “certifications of non-coverage” to be issued by the Commission. Such certificates shall be valid for two years.
Section 33
Allows any employer engaging in an exempted employment to waive that exemption.  Sets out posting requirements.

Section 34
Sets out how an employer may secure compensation to employees under this act:

1. Insurance

2. Self-Insurance (sets out requirements)

3. Group Pool (sets out requirements)

Section 35 

Allows the employers’ insurance carrier to discharge the obligations of the employer under this act.  States that the Commission’s jurisdiction over the employer extends to jurisdiction over the employer’s insurance carrier.

Section 36 

Where the employer fails to provide compensation, the Commission may assess a fine of up to $10,000 and may guilty of a felony.  

Section 37 

Employer must post a notice of w.c. coverage.

Section 38 

Shows what an insurance policy must contain.

Section 39 

Allows for subrogation.

Section 40 

Allows for the recovery of earlier payments made for medical treatment, disability insurance, etc.

Section 41 

Compensation for TTD, TPD, PPD, PTD, and Disfigurement:  

· TTD = 70% of the employee’s average weekly wage up to the 70% of the state’s average weekly wage for 104 weeks.  There shall be no TTD payment for the first three days of the initial period of TTD.
· TPD = 70% of the difference between the injured employee’s average weekly wage before the injury and his/her weekly wage for performing the alternative work after the injury, but only if that wage is less than the TTD rate.  Payment may be made for up to 52 weeks.

· PPD = (1) On exhaustion of temporary total disability compensation or reaching maximum medical improvement, whichever occurs first, if the injured employee is unable to return to his or her pre-injury or equivalent job because of permanent restrictions resulting from the injury, but is not permanently totally disabled as described in subsection (d) of this section, he or she shall be entitled to receive a lump sum equal to 70% of the employee’s average weekly wage, but not to exceed $250.00, for the number of weeks which the partial disability of the employee bears to 450 weeks. Disability shall be determined under the current edition of the American Medical Association’s "Guides to the Evaluation of Permanent Impairment" for objective loss of function or impairment; (2) The whole body shall represent a maximum of 450 weeks;  (3) An award of compensation for PPD or PTD shall be reduced by the amount of functional impairment determined to be preexisting; (4)  A PPD award, or combination of awards, granted to an injured worker may not exceed a permanent partial disability rating of 100% to the body as a whole;  (5)  The permanent partial disability rate compensation for amputation or permanent total loss of use of a scheduled member specified in Section 42 shall be the employee's total disability rate as specified in subsection (b) of this section multiplied by the number of weeks as set forth in Section 42, regardless of whether the injured employee is able to return to his or her pre-injury or equivalent job;  (6)  Vocational rehabilitation is available for up to 52 weeks.
· PTD = Lump sum equal to 450 times the lesser of 70% of the employee’s average weekly wage and the state average weekly wage.
· Disfigurement = Head or face up to $50,000; no award until 12 months after injury.

Section 42 

Compensation for amputation or permanent total loss of a scheduled member:

· Arm amputated at the elbow, or between the elbow and shoulder, 275 weeks;

· Arm amputated between the elbow and wrist, 183 weeks;

· Leg amputated at the knee, or between the knee and the hip, 275 weeks;

· Leg amputated between the knee and the ankle, 184 weeks;

· Hand amputated, 220 weeks;

· Thumb amputated, 66 weeks;

· First finger amputated, 39 weeks;

· Second finger amputated, 33 weeks;

· Third finger amputated, 22 weeks;

· Fourth finger amputated, 17 weeks;

· Foot amputated, 220 weeks;

· Great toe amputated, 33 weeks;

· Toe other than great toe amputated, 11 weeks;

· Eye enucleated, in which there was useful vision, 275 weeks;

· Loss of hearing of one ear, 110 weeks;

· Loss of hearing of both ears, 330 weeks; 

· Loss of one testicle, 53 weeks; loss of both testicles, 158 weeks;

· Compensation for amputation of the first phalange shall be one-half of the compensation for the amputation of the entire digit;

· Compensation for amputation of more than one phalange of a digit shall be the same as for amputation of the entire digit;

· Compensation for the permanent loss of 80% or more of the vision of an eye shall be the same as for the loss of an eye;

· In all cases of permanent loss of vision, the use of corrective lenses may be taken into consideration in evaluating the extent of loss of vision;

· Compensation for amputation or loss of use of two or more digits or one or more phalanges of two or more digits of a hand or a foot may be proportioned to the total loss of use of the hand or the foot occasioned thereby but shall not exceed the compensation for total loss of a hand or a foot;
· Compensation for permanent total loss of use of a member shall be the same as for amputation of the member.
Section 43 
Death benefits:

· Funeral expense = actual expenses up to $10,000

· Surviving spouse if no child = a lump sum payment of $100,000 and 70% of the lesser of the deceased employee’s average weekly wage and the state average weekly wage until the surviving spouse dies, remarries or becomes eligible for social security;

· Surviving spouse if there is a child = a lump sum payment of $25,000 and 15% of the lesser of the deceased employee’s average weekly and the state average weekly wage to each child. If there are more than two children, each child shall receive a pro-rata share of $50,000 and 30% of the deceased employee’s average weekly wage;
· Children and no surviving spouse = a lump sum payment of $25,000 and 50% of the lesser of the deceased employee’s average weekly wage and the state average weekly wage to each child. If there are more than two children, each child shall receive a pro-rata share of 100% of the lesser of the deceased employee’s average weekly wage and the state average weekly wage.  With respect to the lump sum payment, if there are more than six children, each child shall receive a pro-rata share of $150,000;
· No surviving spouse or child = each legal guardian, if financially dependent on the employee at the time of death, shall receive 25% of the lesser of the deceased employee’s average weekly wage and the state average weekly wage until the earlier of death, becoming eligible for social security, obtaining full-time employment, or five years from the date benefits under this subdivision begin.
Section 44 
Injury benefits to an illegally hired minor shall be doubled.

Section 45 

No compensation for TTD shall be payable while an employee is receiving Unemployment Compensation unless the claim is controverted.

Section 46 

Medical benefits and fee schedule.  Sets out the details of the employer providing medical treatment…restores the $5 dispensing fee for prescriptions dispensed by a physician or medical care provider.  MRI problem from 2011 is fixed.  Creates a closed drug formulary with an appeals process to be developed by the Commission.

Section 47 

The employer shall pay 100% of the medical expenses with no maximum dollar or duration limits for all compensable injuries.
Section 48 

The employer shall not be liable for any of the payments for medical services and supplies under this act if the commission determines that there was not a compensable injury.

Section 49 
Requires the claimant to submit to a physical examination by another qualified physician if so ordered by the Commission.  If the claimant refuses, benefits are suspended and may be barred if the claimant fails to obey the judgment of the Commission.

Section 50 
Except in cases of hernia, where an injured employee unreasonably refuses to submit to a surgical operation which has been advised by at least two qualified physicians and where the recommended operation does not involve unreasonable risk of life or additional serious physical impairment, the commission may take the refusal into consideration when determining compensation for permanent partial or permanent total disability.

Section 51 
Employer may ask the Commission review bills for medical services or supplies.

Section 52 

Change of physician.  Where the employer does not participate in the CWMP, the employee may petition the Commission one time only for a change of physician, and if the Commission approves the change it shall determine the second physician and shall not be bound by recommendations from either party.  

Section 53 

If an injured employee misses two or more scheduled appointments for treatment, he or she shall no longer be eligible to receive benefits under this act, except if his or her absence was caused by extraordinary circumstances or the employee gave the employer two-hour prior notice and had a valid excuse.

Section 54 

Requires medical providers to allow records to be copied by certain parties, and allows them to recover the cost of such copying.

Section 55
Computation of the employee’s AWW = gross earnings/number of full weeks of employment with the employer up to a maximum of 52 weeks.  Allows for calculation when the employee was working on a piece basis; and allows for overtime to be used in the calculation.

Section 56
Legal Standard:

· PPD = The impairment rating shall be determined under the current Edition of the American Medical Association’s "Guides to the Evaluation of Permanent Impairment" and apportioned to the body as a whole, which shall have a value of 450 weeks, for the proportionate loss of use of the body as a whole resulting from the injury;  The burden of proof shall be on the employee to prove inability to return to his or her pre-injury or equivalent job;  Pain may not be considered as a basis for impairment..
· PTD = means inability, because of compensable injury or occupational disease, to earn any meaningful wages in the same or other employment; The burden of proof shall be on the employee to prove inability to earn any meaningful wage in the same or other employment; Pain may not be considered as a basis for impairment.

Section 57
A hernia is not a compensable injury unless the injured employee can prove by a preponderance of the evidence that it meets the definition of "compensable injury" under this act and: 

· the occurrence of the hernia immediately followed as the result of sudden effort, severe strain, or the application of force directly to the abdominal wall;

· there was severe pain in the hernial region;

· the pain caused the employee to cease work immediately;

· notice of the occurrence was given to the employer within 48 hours thereafter;

· the physical distress following the occurrence of the hernia was such as to require the attendance of a licensed physician within 72 hours after the occurrence.

Notwithstanding anything to the contrary in Section 41, if it is determined that a hernia is a compensable injury under subsection (a) of this section, the injured employee shall be entitled to temporary total disability for six weeks.  If the injured employee refuses to permit the operation, he or she shall be entitled to temporary total disability for 13 weeks.  If the injured employee dies within one year as a direct and sole result of the hernia or a radical operation of the hernia, the deceased employee’s dependents shall be entitled to death compensation under Section 44.  

Section 58
(a) Notwithstanding anything to the contrary in Section 41 of this act, if an employee suffers a nonsurgical soft tissue injury, temporary total disability compensation shall not exceed eight weeks, regardless of the number of parts of the body to which there is a nonsurgical soft tissue injury. An employee who has been recommended by a treating physician for surgery for a soft tissue injury may petition the commission for one extension of temporary total disability compensation and the commission may order an extension, not to exceed 16 additional weeks. If the surgery is not performed within 30 days of the approval of the surgery by the employer, its insurance carrier, or an order of the commission authorizing the surgery, the benefits for the extension period shall be terminated and the employee shall reimburse the employer any temporary total disability compensation he or she received beyond eight weeks.  An epidural steroid injection, or any procedure of the same or similar physical invasiveness, shall not be considered surgery.  This section shall apply to all cases coming before the commission after the effective date of this act, regardless of the date of injury.

(b) For purposes of this section, “soft tissue injury” means damage to one or more of the tissues that surround bones and joints. Soft tissue injury includes, but is not limited to: sprains, strains, contusions, tendonitis, and muscle tears. Cumulative trauma is to be considered a soft tissue injury. Soft tissue injury does not include any of the following:

(1) Injury to or disease of the spine, spinal discs, spinal nerves or spinal cord, where corrective surgery is performed;

(2) Brain or closed-head injury as evidenced by:

(A) sensory or motor disturbances,

(B) communication disturbances,

(C) complex integrated disturbances of cerebral function,

(D) episodic neurological disorders, or

(E) other brain and closed-head injury conditions at least as severe in nature as any condition provided in subsections (a) through (d) of this section; or

(3) Any joint replacement.
Section 59
Sets out how the Multiple Injury Trust Fund is to be set up and used.

Section 60
Sets out employer reports and filing requirements.

Section 61
Recreates the Certified Workplace Medical Plan requirements and details.
Section 62 
Sets out compensation for occupational illnesses and the requirements of both the employee and employer.  Defines “occupational disease”.

Section 63
Sets out compensation for asbestosis and silicosis.

Section 64
Sets out the notification of occupation illness, or cumulative trauma, at 90 days after the first distinct manifestation of the disease.

Section 65
The employee must notify the employer of an injury (not occupational disease) within three working days of the injury occurring (unless the injury doesn’t allow the employee to do so).

Section 66
Claims need to be filed within one year from the date of injury.  If during the one-year period following the filing of the claim the employee receives no weekly benefit compensation and receives no medical treatment resulting from the alleged injury, the claim shall be barred thereafter.  A claim filed on account of an occupational disease or infection has a two year statute of limitation from the date of the last injurious exposure.  Other time restrictions apply to asbestosis/silicosis claims; death; radiation exposure; etc.
Section 67
Sets up the procedures for preliminary conferences.

Section 68
Sets out the procedures for claim proceedings.

Section 69
Sets out the nature of proceedings:  Conduct; Public; Introduction of Evidence.

Section 70
Commission has the power of issue contempt citations.

Section 71
The following presumption shall exist:  The Commission has jurisdiction; sufficient notice was given; and, the injury was not occasioned by the willful intention of the injured employee to bring about his/her own injury.

Section 72
The Commission may cause depositions of witnesses to be taken in such manner as it may direct.

Section 73
Witnesses are entitled to witness fees.

Section 74
The Commission may employ attorneys.

Section 75
(a) On completion of any hearing, after the administrative law judge has made an judgment, decision or award, any party feeling aggrieved by the judgment, decision, or award may, within 10 days of issuance, appeal to the commission sitting en banc by filing with the chairman of the commission a notice of appeal. After hearing arguments, the commission may reverse or modify the decision only if it determines that the decision was against the clear weight of the evidence or contrary to law. All proceedings of the commission shall be recorded by a court reporter of the commission. Any judgment of the commission which reverses a decision of the administrative law judge shall contain specific findings to explain the reversal.

(b) The appellant shall pay a filing fee of $175.00 to the commission at the time of filing which shall be deposited in the Workers’ Compensation Fund.

(c) The judgment, decision or award of the commission shall be final and conclusive on all questions within its jurisdiction between the parties unless an action is commenced in the Supreme Court to review the judgment, decision or award within 20 days of being sent to the parties. Any judgment, decision or award made by an administrative law judge shall be stayed until all appeal rights have been waived or exhausted. After the effective date of this act, regardless of the date of injury, the Supreme Court may modify, reverse, remand for rehearing, or set aside the judgment or award only if it was:

(1) in violation of constitutional provisions;

(2) in excess of the statutory authority or jurisdiction of the commission;

(3) made on unlawful procedure;

(4) affected by other error of law;

(5) clearly erroneous in view of the reliable, material, probative and substantial competent evidence;

(6) arbitrary or capricious;

(7) procured by fraud; or

(8) missing findings of fact on issues essential to the decision.
Section 76
Enforcement of an judgment may be filed in any county’s district attorney’s office where the property of the employer may be found.

Section 77
Allows the Commission to review and modify any award (except for joint petition settlements) within six months of the termination of the compensation period fixed in the judgment.

Section 78
Costs of proceedings may be charged against any party for unreasonable grounds.

Section 79
Attorney fees.  Allows 10% for TTD claims and 20% of all other claims.  Attorney fees are not allowed on uncontroverted  claims, medical benefits or services.  Notwithstanding the foregoing, if the employer makes a written offer to settle permanent partial disability, permanent total disability, or death compensation and that offer is rejected, the employee’s attorney may not recover attorney fees in excess of 30% of the difference between the amount of any award and the settlement offer. 
Section 80
Deals with attorney signatures.

Section 81
Sets out how compensation payments are to made.

Section 82
Sets out when “clean claims” for medical services needs to be paid.

Section 83
Sets out how an employer may controvert a claim.

Section 84
Sets out how a joint petition settlement is to be filed.
Section 85
Commission shall direct who pays compensation when there is disputed insurance.

Section 86
If the employer has made advance payments for compensation, the employer is entitled to be reimbursed out of any unpaid installment of compensation.  If the injured employee has received full wages during disability, he/she is not entitled to compensation.

Section 87
Commission may require the employer to make a deposit or post a bond.

Section 88
Compensation shall bear interest at the legal rate from the day an award is made by either an administrative law judge or the full commission on all accrued and unpaid compensation.
Section 89
Employer must keep the Commission informed when making compensation payments.

Section 90
Commission may investigate claims.

Section 91
An employee who is incarcerated shall not be eligible to receive medical or disability benefits under this act.

Section 92
Allows employers to utilize deductibles if approved by the Insurance Commissioner.

Sections 93 - 97
Deals with Self-Insured Guaranty Funds.

Section 98
Requires the Commission to make an annual report to the Legislature outlining the number of awards made and the causes of the accidents leading to injuries.  Requires the Commission to establish and implement an electronic data interchange system that provides relevant data.
Sections 99 - 116
Adopts the CompSource language from current law.

Section 117
Sets out liability protection for personnel of the Commission, the ALJs or the Self-Insured Guaranty Fund Board.

Section 118
Sets up the Court of Existing Claims to hear disputes about claims that arise prior to January 1, 2014.  This court of four judges, appointed by the Governor and confirmed by the Senate, shall hear claims until November 1, 2017 when any open claims “shall be sent to the district courts for Oklahoma or Tulsa County for hearing without a jury and final order in accordance with the laws existing under Title 85 of the Oklahoma Statutes at the time of the injury.”  Allows for any monies due the Workers’ Compensation Court to be transferred to the Court of Existing Claims and eventually to the district courts of Oklahoma and Tulsa counties.
Section 119

The provisions of this act shall be strictly construed by the Commission and any appellate court reviewing a decision by the Commission.
Section 120 - 133
Creates the “Oklahoma Injury Benefit Act.”  Similar to last year’s proposal but all of the same benefits must be met as are set out in this Administrative Workers’ Compensation Act;  there is not longer an experience modifier qualification or the $50,000 one-year loss qualification; and, there is no mention of the Employee Retirement Income Security Act.  Creates the “Oklahoma Option Self-Insured Guaranty Fund”.   Holds harmless any insurance agent or broker who sells such a benefit program.
Sections 134 – 162
Sets out the “Workers’ Compensation Arbitration Act”, allowing for agreements to arbitrate workers’ compensation claims and making them enforceable.

Section 163
Repeals Title 85 of the Oklahoma Statutes.
Section 164

Effective date of the act shall be January 1, 2014.

